FEDERAL COMMUNICATIONS COMMISSION
Washington, DC 20554

In the Matter of
CC Docket No. 02-6
Request for Review of Decision of
Universal Service Administrator and
Petition for Waiver by File Nos. 427100 (FY 2004),
423598 (FY 2004), 479653
Virgin Islands Department of Education (FY 2005), 512691 (FY 2006)
Schools and Libraries Universal Service
Support Mechanism

N N N N N N N N N N N

To: Federal Communications Commission

VIRGIN ISLANDS DEPARTMENT OF EDUCATION
REQUEST FOR REVIEW AND PETITION FOR WAIVER

The Virgin Islands Department of Education (“VIDE”)?, pursuant to Section 54.719(b) of the
Federal Communications Commission’s (“FCC”) rules,? hereby requests review of the action taken by the
Universal Service Administrative Company (“USAC”) with respect to the Funding Request Numbers
(“FRNSs”) in the above-captioned applications.®

USAC approved the applications and funding requests at issue and disbursed funds to the vendor
for services rendered. More than 13 years later, citing competitive bidding violations, USAC has
determined to rescind the funding commitments and recover the funds disbursed. Specifically, USAC
alleges that a VIDE employee participating in the vendor evaluation process was also associated with the

selected service provider.

! Billed Entity Number 154494,

2 See 47 C.F.R. § 54.719(b) (permitting parties aggrieved by an action taken by the Administrator, after seeking
review from the Administrator, to seek review from the Commission).

3 The affected FRNSs are (1) FRN 1182692 (Form 471 Application Number 427100); (2) FRN 1182594 (Form 471
Application Number 427100; (3) FRN 1179841 (Form 471 Application Number 423598); (4) FRN 1328656 (Form
471 Application Number 479653); and (5) FRN 1419628 (Form 471 Application Number 512691).



VIDE acknowledges that certain of USAC’s factual findings are correct. However, as discussed
in more detail below, USAC concluded inexplicably that VIDE was the party responsible for the violation
and therefore responsible for repayment of all improperly disbursed E-rate funds. The record in this case
shows that the service provider was responsible for the competitive bidding violation. Therefore, under
the Commission’s very clear rules, USAC’s decision to seek recovery from VIDE is incorrect.

VIDE respectfully requests that the Commission expeditiously (1) reverse USAC’s commitment
adjustment determinations for the affected funding requests, (2) direct USAC to discontinue recovery
actions against VIDE, and (3) to the extent necessary, waive Section 54.503 and any other Commission
rules necessary to grant the requested relief. Because the request for review is being filed outside of the
60-day filing deadline, but within a reasonable time after VIDE received notice of USAC’s adverse
decision, VIDE also requests that the Commission waive the filing deadline in Section 54.720(a) of its
rules.*

. BACKGROUND

A. USAC’s Decision

On December 27, 2017, USAC notified VIDE that it had discovered certain competitive bidding
violations related to VIDE’s basic maintenance contract with Basic Services, Inc. (“Basic Services”).®
Specifically, USAC alleged that a VIDE employee, Joseph Philbert, participated in the vendor evaluation
process while employed by Basic Services. As a result, USAC determined to recover funds disbursed for
FRNs included on VIDE’s funding year 2005 and 2006 applications.

VIDE timely filed an appeal with USAC on February 22, 2018. On July 2, 2018, while the
funding year 2005 and 2006 appeal was pending with USAC, VIDE was notified that USAC had also
determined to rescind funding commitments associated with its funding year 2004 application.

Accordingly, VIDE filed a second appeal with USAC on August 31, 2018.

447 C.F.R. § 54.720(a) (requiring parties seeking review or waiver of an Administrator decision to file such requests
within 60 days from the date the Administrator issues a decision).
% Service Provider Identification Number 143008305.



On September 17, 2018, VIDE received an Administrator’s Decision on Appeal letter informing
it that USAC had denied the funding year 2005 and 2006 appeal.® The correspondence was dated August
29, 2018. In its decision letter, USAC found and concluded as follows:

It was determined that Joseph Philbert, a [VIDE] employee, was a
member of a vendor evaluation committee that selected Basic Services,
Inc. as the service provider for the above listed Funding Request Number
and also had an association with the service provider.

It was determined payments were made to Mr. Philbert by Sherwin Ray,
the owner of Basic Services, Inc., during calendar years 2004-2006 when
Philbert was employed on a part-time basis by Mr. Ray while also
employed by [VIDE].

The applicant . . . should not delegate the evaluation role to anyone
associated with a service provider.

In order to conduct an open and fair bidding process, the applicant

should not have a relationship with a service provider prior to or during

the competitive bidding process that could serve to unfairly influence the

outcome of a competition.

An employee of VIDOE engaged in a relationship with a selected service

provider and also served on a vendor evaluation committee that selected

the service provider, which represents a conflict of interest that

compromised the competitive bidding process.’
USAC also determined that VIDE was the party responsible for the competitive bidding violation, and
that VVIDE was therefore fully responsible for returning all improperly disbursed E-rate funds.

On November 9, 2018, VIDE received notification that USAC had similarly denied VIDE’s

funding year 2004 appeal.® The explanation provided in the decision letter was identical to those

provided in USAC’s funding year 2005 and 2006 decisions.

& Administrator’s Decision on Appeal (FY 2005 and FY 2006), dated August 29, 2018, attached as Exhibit A.
"1d.
8 Administrator’s Decision on Appeal (FY 2004), dated November 9, 2018, attached as Exhibit B.
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1. DISCUSSION
A. The Problems with USAC’s Decision
1. USAC’s Findings are Incomplete

There are key factual findings that USAC should have made but did not. Had USAC made these
findings, it could not possibly have concluded that VIDE was the party responsible for the conflict of
interest situation and thus the competitive bidding violation.

There is no evidence that VVIDE either caused or was aware of the conflict of interest issue in this
case. The alleged competitive bidding violations are primarily the result of Basic Services’ actions. VIDE
was deceived by a vendor that was aware from the beginning that it had an employee who VIDE also
employed. Because of the work Mr. Philbert performed for VIDE, Basic Services was also aware that Mr.
Philbert would more than likely sit on the vendor evaluation committee for a very large contract that
Basic Services of course wanted to win.

Furthermore, even assuming that Basic Services did not know of Mr. Philbert’s involvement in
the evaluation process, Basic Services still cannot escape blame in this case. Basic Services learned of its
employee's participation in the evaluation process before signing the contract with VIDE. On two
occasions in January 2004, Sherwin Rey of Basic Services met with representatives of VIDE and the
government’s Property and Procurement Office to further negotiate price. Mr. Philbert was also present,
representing VIDE, at both meetings. The presence of these two men, employer and employee, face to
face at these two meetings, is memorialized in the Evaluation Meeting Attendance Roster.®

Despite this glaring conflict of interest, Basic Services bid on the VIDE contract, or at the very
least agreed to contract with VIDE, without revealing the serious conflict of interest. Basic Services' legal
and ethical obligation to do so notwithstanding, it made the decision not to disclose the conflict of
interest, even though it knew or should have known that its decision not to would place all of the E-rate

funding for this contract in jeopardy.

® The Evaluation Meeting Attendance Roster is attached as Exhibit C.
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This is where the competitive bidding violation occurred. Everything that happened afterward
with which USAC takes issue was the direct result of this one unguestionably improper and unethical
decision. As soon as Basic Services made this decision, the die was cast. Yet USAC mentions none of
this. USAC also fails to cite any evidence that VIDE, or anyone employed by VIDE, knew at the time of
its contract decision that Basic Services was simultaneously employing a member of its evaluation
committee. VIDE has made all reasonable efforts to determine whether any individual employed by
VIDE - past or present — was aware that Mr. Philbert was also employed by Basic Services during his
tenure with the Department. To the best of its knowledge, no one employed by VIDE was aware that Mr.
Philbert was associated with the vendor at the time of the evaluation process. If there is any evidence that
a VIDE employee knew of this conflict, VIDE is unaware of it. There is, however, evidence to the
contrary — i.e., that VIDE had no knowledge, as Mr. Philbert’s resume made no mention of any past or
current employment with Basic Services.

It is important to note that VIDE did everything that an organization can reasonably do to
preserve the integrity of its bid evaluation process by requiring everyone who served on that committee —
including Mr. Philbert — to sign an ethics agreement.X® That agreement required the signatory, in this case
Mr. Philbert, not to have any business or financial ties to any bidder and, if one existed, to disclose it.
VIDE’s records include no conflict of interest disclosure statement from Mr. Philbert.

2. USAC'’s Decision is Misleading on the Issue of VIDE’s Prior Knowledge

USAC’s statement, “The applicant ... should not delegate the evaluation role to anyone associated
with a service provider,” is misleading because it implies, incorrectly and without foundation, that VIDE
knew at the time of its contracting decision of Mr. Philbert’s connection to Basic Services. The clear
implication of USAC’s statement is that VIDE knowingly assigned a role in the vendor selection process

to Mr. Philbert, even though there is no evidence to that effect.

10 The signed Bid/RFP Evaluation Rules and Regulations Agreement is attached as Exhibit D.
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B. Basic Services Knowingly Compromised VIDE’s Competitive Bidding Process

Commission rules make clear that, “in determining to which party recovery should be directed,
USAC shall consider which party was in a better position to prevent the statutory or rule violation, and
which party committed the act or omission that forms the basis for the statutory or rule violation.”! As
Basic Services was the party that knowingly compromised the competitive bidding process by bidding on
VIDE’s contract, even though it knew that one of its own employees would play a role in the bid
selection, there is no question that Basic Services was in the better position to prevent the conflict of
interest and thus the rule violation.

In many, if not most, cases, the applicant is responsible for competitive bidding violations, but
this is clearly not such a case. USAC may not absolve itself of its responsibility to decide which party is
responsible for a rule violation simply because in most cases it happens to be one party or the other. The
Commission has made clear that USAC must make such decisions, based on the evidence in the record.

C. FCC Rules Require USAC to Seek Recovery from Basic Service

Because Basic Services could have prevented the rule violation, and thus was the party
responsible, FCC rules require USAC to direct its recovery action against Basic Services. Accordingly,
the findings that USAC should have made, but did not, are these:

In order to conduct an open and fair bidding process, the vendor should
not have an employer-employee or other economic relationship with an
employee of the applicant, where that relationship could serve to unfairly
influence the outcome of that applicant’s competitive bidding process.
When a vendor and an applicant are employing the same employee
simultaneously, and that vendor knows or suspects that its employee is
going to play a role in that applicant’s vendor selection process, the
vendor should not create a conflict of interest by bidding on that
applicant’s contract, unless and until it notifies the applicant of the
conflict and, if possible, the conflict is unquestionably cleared.

Sherwin Ray, the owner of Basic Services, Inc., knew that his employee,
Joseph Philbert, was working simultaneously for VIDE as a network

technician. Moreover, he knew that Philbert would or was at least very
likely to play a role in evaluating the bids that VIDE received for a

11 Federal-State Joint Board on Universal Service et al., CC Docket No. 96-45 et al, Order on Reconsideration and
Fourth Report and Order, 19 FCC Rcd 15252, 15257, para. 15 (2004).
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contract in which his company had a keen economic interest. Because of
the obvious conflict of interest that a Basic Services bid would create in
these circumstances, Basic Services never should have bid on that VIDE
contract.
By employing one of the members of VIDE’s vendor evaluation
committee, Basic Services created the conflict of interest that
compromised VIDE’s competitive bidding process
Basic Services bears full responsibility for the competitive bidding
violation. Basic Services created and took advantage of the conflict of
interest and, in so doing, violated program rules, as well as its own
SPAC and SPIF certifications. There is no evidence in the record to
suggest that anyone at VIDE was aware of Mr. Philbert’s dual
employment at that time.
D. USAC’s Decision Exacerbates the Devastating Impact of Last Year’s
Hurricanes on VIDE Schools and Undercuts the FCC’s Special Relief
Efforts
A year ago, on September 6th, Hurricane Irma, one of the most powerful Atlantic storms in a
century, tore its way across the U.S. Virgin Islands as a Category 5 storm. Fourteen days later, another
Category 5 storm, Hurricane Maria, hit the islands. The impact of the storms has been devastating.
To its credit, the FCC quickly stepped in to assist VIDE in its efforts to recover from this
natural catastrophe. Among other things, the FCC made additional E-rate discounts available for the
purchase of services and equipment that were disrupted, damaged, or destroyed by the hurricanes.
Because it undermines the FCC’s special relief efforts, USAC’s decision — resulting from the
improper and unethical conduct of another party — will only serve to make matters worse. If USAC elects

to seek recovery from VIDE, rather than Basic Services, the result would be completely at odds with the

FCC’s emergency, hurricane relief efforts.

12 FCC Form 473, Service Provider Annual Certification (“This Service Provider is in compliance with the rules and
orders governing the schools and libraries universal service support program and acknowledges that failure to be in
compliance and remain in compliance with those rules and orders may result in the denial of discount funding and/or
cancellation of funding commitments. | acknowledge that failure to comply with the rules and orders governing the
schools and libraries universal service support program could result in civil or criminal prosecution by law
enforcement authorities.”).



E. Request for Waiver of Commission Rules
1. Waiver of the Commission’s Competitive Bidding Rules is Appropriate

VIDE maintains that it complied with all Commission rules and that it was Basic Services’ acts
and omissions that caused the conflict of interest situation, and thus the rule violation. Yet, if the
Commission deems it necessary to grant the requested relief, a waiver of Section 54.503 and any other
Commission rules as are necessary is appropriate given the facts of this case and the substantial hardship
that would accompany an adverse decision. VIDE did everything it reasonably could do to preserve the
integrity of the evaluation and selection process. It went above and beyond the requirements in place to
safeguard the competitive bidding process, including requiring those serving on the committee to sign an
ethics agreement. Mr. Philbert was required to disclose all business or financial ties to any bidder. That
Mr. Philbert failed to disclose this information but did not, and that Basic Services was aware of the
conflict of interest but chose not to disclose, was not reasonably within VIDE’s control. Unfortunately for
VIDE and the students it serves, USAC has determined that VIDE is responsible for repayment of all
improperly disbursed E-rate funds.

2. Waiver of the Commission’s Filing Deadline is Also Appropriate

The funding year 2005 and 2006 Administrator’s Decision on Appeal letter is dated August 29,
2018. However, VIDE did not receive the decision letter until September 17, 2018, nearly three weeks
later.*® The Commission has routinely waived its filing deadline when petitioners submit appeals within a
reasonable period after receiving actual notice of USAC’s adverse decision.* Although the instant
petition is being filed outside of the 60-day filing deadline, it is within a reasonable period after VIDE
received actual notice of the decision. Therefore, waiver of the Commission’s filing deadline in Section

54.720 of its rules is also appropriate.

13 See Exhibit A. The document bears a September 17, 2018 date stamp.

14 See Requests for Review and/or Waiver of Decisions of the Universal Service Administrator by ABC Unified
School District, et al., Schools and Libraries Universal Service Support Mechanism, File Nos. SLD-584091, et al.,
CC Docket No. 02-6, Order, 26 FCC Rcd 11019 (Wireline Comp. Bur. 2011).
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1. RELIEF SOUGHT

For the foregoing reasons, VIDE requests that the Commission (1) reverse USAC’s commitment
adjustment determinations, (2) direct USAC to discontinue recovery actions against VIDE, and (3) to the
extent necessary, waive Section 54.503 and any other Commission rules necessary to grant the requested
relief. VIDE also requests that the Commission waive the 60-day filing deadline in Section 54.720(a) of

its rules.

Respectfully submitted on behalf of
Virgin Islands Department of Education,

Jeannine Bonelli

Virgin Islands Department of Education
1834 Kongens Gade

St. Thomas, V1 00802

(340) 774-0100

jbonelli@doe.vi

November 16, 2018


mailto:jbonelli@doe.vi

Exhibit A

Administrator's Decision on Appeal
(FY 2005 and FY 2006)



Jeannine Bonelli

V.I. Department of Education
1834 Kongens Gade

St Thomas, VI 00802

JEANNINE BONELL |
PROGRAN MANAGER
~OFFICE OF 1N3TRUCT gAY
TECHNOLOGY

Billed Entity Number: 154494
Form 471 Application Number: 512691
Form 486 Application Number:



_ ) Universal Service Administrative Company
Y ' ] Schools & Libraries Division

Administrater’s Decision on Appeal ~ Funding Year 2006-2007

August29, 2018

Jeannine Bonelli
.. V.1 Departmenit of Education

1834 Kongens Gade
St Thomas, V100802

Re: Applicant Name: V.I. DEPARTMENT OF EDUCATION'
Billed Entity Numbet: 154494
Form 471 Application Number: 512691
Funding Request Numberi(s): 1419628
Your Correspondence Dated: February 22, 2018

After thorough review and investigation of all relevant facts, the Schools and Libraries Division
(SLD) of the Universal Service Administrative Company (USAC) has made its decision in _
regard to your appeal of USAC's Funding Year 2006 Funding Cornmitment Decision Letter for
the Application Number indicated above. This letter explains the basis of USAC's decisfort. The.
date of this letter begins the 60 day time period for appealing this decision. If your Letter of
Appeal included mofe than one Application Number, pleéase note that you will receive a separate
letter for each application.

Funding Request Number(s): 1418628
Decision on Appeal: Denied
Explanation:

» Therecord shows that after a thorough investigation, USAC determined to' deny this
funding request in full. It was determined that Joseph Philbert, a V.I. DOE employee, was
a member of a vendor evaluation co_m_mjtt_ec that selected Basic: Services, Inc. as the
service provider for the above listed Funding Request Number (FRN) and -also had an-
association with the service provider. Specifically, it was determined that payments were
made to Mr. Philbert by Sherwin Ray, the owner of Basic Services, Inc., during calendar
years 2004-2006 when Philbert was employed on a part-time basis by Mr. Ray while also
employed by V.I. DOE. FCC rules require applicants ensure an open and fair
competitive bidding process which begins when the FCC Form 470 is posted to USAC’s
Websité. The applicant must take an affirmative role in evaluating bids received and
should not delegate the evaluation role to anyone associated with a service provider. In

104 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
VISII -us online at: www.usac: org/sl/



order to conduct an open and fair bidding process, the applicant should not have a
relationship with a service provider prior to or during the competitive bidding process
that could serve to unfairly influence the outcome of a competition. An employee of V.1
DOE engaged in a relationship with a selected service provider and also served on a
vendor evaluation committee that selected the service provider, which represents a
conflict of interest that compromised the competitive bidding process. Therefore, the
FRN was denied. In your appeal, you did not demonstrate that USAC’s decision was
incorrect. Consequently, your appeal is denied.

FCC rules require that, except under limited circumstances, an eligible school, library or
consortium that includes an eligible school or library shall seek competitive bids for all
services eligible for support and must conduct a fair and open competitive bidding
process. See 47 C.F.R. sec. 54.503(a) and (b). The following actions violate a fair and
open competitive bidding process: the applicant for supported services has a relationship
with a service provider that would unfairly influence the outcome of a competition or
would furnish the service provider with inside information; someone other than the
applicant or an authorized representative of the applicant prepares, signs, and submits the
FCC Form 470 and certification; a service provider representative is listed as the FCC
Form 470 contact person and allows that service provider to participate in the competitive
bidding process; the service provider prepares the applicant’s FCC Form 470 or
participates in the bid evaluation or vendor selection process in any way; the applicant
turns over to a service provider the responsibility for ensuring a fair and open competitive
bidding process; an applicant employee with a role in the service provider selection
process also has an ownership interest in the service provider seeking to participate in the
competitive bidding process; and the applicants FCC Form 470 does not describe the
supported services with sufficient specificity to enable interested service providers to
submit responsive bids. See 47 C.F.R. sec. 54.503(a). Pursuant to the FCC guidance, the
fair and open competitive bidding process is violated if any service provider contact
information is listed on the associated FCC Form 470, including address, telephone, fax
numbers, and e-mail address. See Request for Review of the Decision of the Universal
Service Administrator by Consorcio de Escuelas y Bibliotecas de Puerto Rico, San Juan,
Puerto Rico, et al., Federal-State Joint Board on Universal Service, Changes to the Board
of Directors of the National Exchange Carrier Association, Inc., File No. SLD-228216,
CC Docket Nos. 96-45 and 97-21, Order, 17 FCC Red 13628, DA 02-1676 para. 11 (rel.
July 15, 2002). The FCC’s Fifth Report and Order requires recovery of all funds
disbursed for any funding request in which the competitive bidding rules have been
violated. See Schools and Libraries Universal Service Support Mechanism, CC Docket
No. 02-6, Fifth Report and Order and Order, 19 FCC Red 15815-15816, FCC 04-190
para. 21 (rel. Aug. 13, 2004).

Since your appeal was denied in full, dismissed or cancelled, you may file an appeal with the
FCC. Your appeal must be postmarked within 60 days of the date on this letter. Failure to meet
this requirement will result in automatic dismissal of your appeal. You should refer to CC
Docket No. 02-6 on the first page of your appeal to the FCC. If you are submitting your appeal
via United States Postal Service, send to: FCC, Office of the Secretary, 445 12th Street SW,
Washington, DC 20554. Further information and options for filing an appeal directly with the
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FCC can be found under the Reference Area/" Appeals” of the SLD section of the USAC website
or by contacting the Client Service Bureau. We strongly recommend that you use the electronic
filing options.

We thank you for your continued support, patience and cooperation during the appeal process.

Schools and Libraries Division
Universal Service Administrative Company

JEANNINE BONELLI
PROGRAM MANAGER

OFFICE OF IR3TRUCTIDNAL
TECHNOLOGY
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Jeannine Bonelli JEANN g BONEL,
V.I. Department of Education PROGRAY HaAgE
1834 Kongens Gade OFF | UE 67 jpuny .
St. Thomas, VI 00802 R

Billed Entity Number: 154494
Form 471 Application Number: 479653
Form 486 Application Number:



a 1 Universal Service Administrative Company
N Schools & Libraries Division
\\

Administrator’s Decision on Appeal — Funding Year 2005-2006

PROGRAM MANAG: 2
Jeannine Bonelli OFFICE GF INSTRUY ;1 2y
V1. Department of Education : T
1834 Kongens Gade TECHNOLODL,
St. Thomas, VI 00802
Re: Applicant Name: V.I. DEPARTMENT OF EDUCATION L_; —9 l ,‘1] A,
Billed Entity Number: 154494 B

Form 471 Application Number: 479653
Funding Request Number(s): 1328656
Your Correspondence Dated: February 22, 2018

After thorough review and investigation of all relevant facts, the Schools and Libraries Division
(SLD) of the Universal Service Administrative Company (USAC) has made its decision in
regard to your appeal of USAC's Funding Year 2005 Funding Commitment Decision Letter for
the Application Number indicated above. This letter explains the basis of USAC's decision. The
date of this letter begins the 60 day time period for appealing this decision. If your Letter of
Appeal included more than one Application Number, please note that you will receive a separate
letter for each application.

Funding Request Number(s): 1328656
Decision on Appeal: Denied
Explanation:

e The record shows that after a thorough investigation, USAC determined to deny this
funding request in full. It was determined that Joseph Philbert, a V.I. DOE employee, was
a member of a vendor evaluation committee that selected Basic Services, Inc. as the
service provider for the above listed Funding Request Number (FRN) and also had an
association with the service provider. Specifically, it was determined that payments were
made to Mr. Philbert by Sherwin Ray, the owner of Basic Services, Inc., during calendar
years 2004-2006 when Philbert was employed on a part-time basis by Mr. Ray while also
employed by V.I. DOE. FCC rules require applicants ensure an open and fair
competitive bidding process which begins when the FCC Form 470 is posted to USAC’s
Website. The applicant must take an affirmative role in evaluating bids received and
should not delegate the evaluation role to anyone associated with a service provider. In
order to conduct an open and fair bidding process, the applicant should not have a
relationship with a service provider prior to or during the competitive bidding process

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac.org/sl



that could serve to unfairly influence the outcome of a competition. An employee of V.I.
DOE engaged in a relationship with a selected service provider and also served on a
vendor evaluation committee that selected the service provider, which represents a
conflict of interest that compromised the competitive bidding process. Therefore, the
FRN was denied. In your appeal, you did not demonstrate that USAC’s decision was
incorrect. Consequently, your appeal is denied.

FCC rules require that, except under limited circumstances, an eligible school, library or
consortium that includes an eligible school or library shall seek competitive bids for all
services eligible for support and must conduct a fair and open competitive bidding
process. See 47 C.F.R. sec. 54.503(a) and (b). The following actions violate a fair and
open competitive bidding process: the applicant for supported services has a relationship
with a service provider that would unfairly influence the outcome of a competition or
would furnish the service provider with inside information; someone other than the
applicant or an authorized representative of the applicant prepares, signs, and submits the
FCC Form 470 and certification; a service provider representative is listed as the FCC
Form 470 contact person and allows that service provider to participate in the competitive
bidding process; the service provider prepares the applicant’s FCC Form 470 or
participates in the bid evaluation or vendor selection process in any way; the applicant
turns over to a service provider the responsibility for ensuring a fair and open competitive
bidding process; an applicant employee with a role in the service provider selection
process also has an ownership interest in the service provider seeking to participate in the
competitive bidding process; and the applicants FCC Form 470 does not describe the
supported services with sufficient specificity to enable interested service providers to
submit responsive bids. See 47 C.F.R. sec. 54.503(a). Pursuant to the FCC guidance, the
fair and open competitive bidding process is violated if any service provider contact
information is listed on the associated FCC Form 470, including address, telephone, fax
numbers, and e-mail address. See Request for Review of the Decision of the Universal
Service Administrator by Consorcio de Escuelas y Bibliotecas de Puerto Rico, San Juan,
Puerto Rico, et al., Federal-State Joint Board on Universal Service, Changes to the Board
of Directors of the National Exchange Carrier Association, Inc., File No. SLD-228216,
CC Docket Nos. 96-45 and 97-21, Order, 17 FCC Rcd 13628, DA 02-1676 para. 11 (rel.
July 15, 2002). The FCC’s Fifth Report and Order requires recovery of all funds
disbursed for any funding request in which the competitive bidding rules have been
violated. See Schools and Libraries Universal Service Support Mechanism, CC Docket
No. 02-6, Fifth Report and Order and Order, 19 FCC Rcd 15815-15816, FCC 04-190
para. 21 (rel. Aug. 13, 2004).

Since your appeal was denied in full, dismissed or cancelled, you may file an appeal with the

FCC. Your appeal must be postmarked within 60 days of the date on this letter. Failure to meet

this requirement will result in automatic dismissal of your appeal. You should refer to CC

Docket No. 02-6 on the first page of your appeal to the FCC. If you are submitting your appeal

via United States Postal Service, send to: FCC, Office of the Secretary, 445 12th Street SW,

Washington, DC 20554. Further information and options for filing an appeal directly with the

FCC can be found under the Reference Area/" Appeals" of the SLD section of the USAC website
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We thank you for your continued support, patience and cooperation during the appeal process.

Schools and Libraries Division
Universal Service Administrative Company

JEANNINE BONWELL
PROGRAM MANARYD

OFFILE OF IN3TRISTIONY
TECHNCLOULY

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac.org/sl/
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Administrator’s Decision on Appeal - Funding Year 2004-2005

Universal Service Administrative Company
Schools & Libraries Division

2 g

vy
4

November 09, 2018

Catherine Cruzan
Funds for Learninc, LLC
2575 Kelley Pointe Parkway, STE 200

Edmond, OK 73013
Re: Applicant Name: V.I. DEPARTMENT OF EDUCATION
Billed Entity Number: 154494

Form 471 Application Number: 423598
Funding Request Number(s): 1179841
Your Correspondence Dated: August 31, 2018

After thorough review and investigation of all relevant facts, the Schools and Libraries Division
(SLD) of the Universal Service Administrative Company (USAC) has made its decision in
regard to your appeal of USAC's Funding Year 2004 Commitment Adjustment Letter for the
Application Number indicated above. This letter explains the basis of USAC's decision. The
date of this letter begins the 60 day time period for appealing this decision. If your Letter of
Appeal included more than one Application Number, please note that you will receive a separate
letter for each application.

Funding Request Number(s): 1179841
Decision on Appeal: Denied
Explanation:

e The record shows that after a thorough investigation, USAC determined to rescind the
funds committed under the above listed funding request number (FRN) in full. It was
determined that Joseph Philbert, a V.I. DOE employee, was a member of a vendor
evaluation committee that selected Basic Services, Inc. as the service provider for the
FRN and also had an association with the service provider. Specifically, it was
determined that payments were made to Mr. Philbert by Sherwin Ray, the owner of Basic
Services, Inc., during calendar years 2004-2006 when Philbert was employed on a part-
time basis by Mr. Ray while also employed by V.I. DOE. FCC rules require applicants
ensure an open and fair competitive bidding process which begins when the FCC Form
470 is posted to USAC’S Website. The applicant must take an affirmative role in
evaluating bids received and should not delegate the evaluation role to anyone associated
with a service provider. In order to conduct an open and fair bidding process, the
applicant should not have a relationship with a service provider prior to or during the

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac.org/sl/



competitive bidding process that could serve to unfairly influence the outcome of a
competition. An employee of V.I. DOE engaged in a relationship with a selected service
provider and also served on a vendor evaluation committee that selected the service
provider, which represents a conflict of interest that compromised the competitive
bidding process. Therefore, the commitment has been rescinded in full and USAC will
seek recovery of any improperly disbursed funds from both the applicant and the
applicant’s service provider. In your appeal, you did not demonstrate that USAC’s
decision was incorrect. Consequently, your appeal is denied.

Since your appeal was denied in full, dismissed or cancelled, you may file an appeal with the
FCC. Your appeal must be postmarked within 60 days of the date on this letter. Failure to meet
this requirement will result in automatic dismissal of your appeal. You should refer to CC
Docket No. 02-6 on the first page of your appeal to the FCC. If you are submitting your appeal
via United States Postal Service, send to: FCC, Office of the Secretary, 445 12th Street SW,
Washington, DC 20554. Further information and options for filing an appeal directly with the
FCC can be found under the Reference Area/" Appeals” of the SLD section of the USAC website
or by contacting the Client Service Bureau. We strongly recommend that you use the electronic
filing options.

We thank you for your continued support, patience and cooperation during the appeal process.
Schools and Libraries Division

Universal Service Administrative Company

cc: Jeannine Bonelli

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac.org/sV/
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Universal Service Administrative Company
Schools & Libraries Division

USA

Administrator’s Decision on Appeal - Funding Year 2004-2005
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November 09, 2018

Catherine Cruzan

Funds for Learning, LLC

2575 Kelley Pointe Parkway, STE 200 initial;
Edmond, OK 73013

Re: Applicant Name: V.I. DEPARTMENT OF EDUCATION
Billed Entity Number: 154494
Form 471 Application Number: 427100
Funding Request Number(s): 1182594, 1182692
Your Correspondence Dated: August 31, 2018

After thorough review and investigation of all relevant facts, the Schools and Libraries Division
(SLD) of the Universal Service Administrative Company (USAC) has made its decision in
regard to your appeal of USAC's Funding Year 2004 Commitment Adjustment Letter for the
Application Number indicated above. This letter explains the basis of USAC's decision. The
date of this letter begins the 60 day time period for appealing this decision. If your Letter of
Appeal included more than one Application Number, please note that you will receive a separate
letter for each application.

Funding Request Number(s): 1182594, 1182692
Decision on Appeal: Denied
Explanation:

e The record shows that after a thorough investigation, USAC determined to rescind the
funds committed under the above listed funding request numbers (FRNs) in full. It was
determined that Joseph Philbert, a V.I. DOE employee, was a member of a vendor
evaluation committee that selected Basic Services, Inc. as the service provider for the
FRNSs and also had an association with the service provider. Specifically, it was
determined that payments were made to Mr. Philbert by Sherwin Ray, the owner of Basic
Services, Inc., during calendar years 2004-2006 when Philbert was employed on a part-
time basis by Mr. Ray while also employed by V.I. DOE. FCC rules require applicants
ensure an open and fair competitive bidding process which begins when the FCC Form
470 is posted to USAC’S Website. The applicant must take an affirmative role in
evaluating bids received and should not delegate the evaluation role to anyone associated
with a service provider. In order to conduct an open and fair bidding process, the
applicant should not have a relationship with a service provider prior to or during the

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac.org/sl/




competitive bidding process that could serve to unfairly influence the outcome of a
competition. An employee of V.I. DOE engaged in a relationship with a selected service
provider and also served on a vendor evaluation committee that selected the service
provider, which represents a conflict of interest that compromised the competitive
bidding process. Therefore, the commitment has been rescinded in full and USAC will
seek recovery of any improperly disbursed funds from both the applicant and the
applicant’s service provider. In your appeal, you did not demonstrate that USAC's
decision was incorrect. Consequently, your appeal is denied.

Since your appeal was denied in full, dismissed or cancelled, you may file an appeal with the
FCC. Your appeal must be postmarked within 60 days of the date on this letter. Failure to meet
this requirement will result in automatic dismissal of your appeal. You should refer to CC
Docket No. 02-6 on the first page of your appeal to the FCC. If you are submitting your appeal
via United States Postal Service, send to: FCC, Office of the Secretary, 445 12th Street SW,
Washington, DC 20554. Further information and options for filing an appeal directly with the
FCC can be found under the Reference Area/" Appeals” of the SLD section of the USAC website
or by contacting the Client Service Bureau. We strongly recommend that you use the electronic
filing options.

We thank you for your continued support, patience and cooperation during the appeal process.
Schools and Libraries Division

Universal Service Administrative Company

cc: Jeannine Bonelli

100 South Jefferson Road, P.O. Box 902, Whippany, New Jersey 07981
Visit us online at: www.usac.org/sl/
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Catherine Cruzan

Funds for Learning, LLC

2575 Kelley Pointe Parkway, STE 200
Edmond, OK 73013

Billed Entity Number: 154494
Form 471 Application Number: 427100
Form 486 Application Number:
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GOVERNMENT OF |
THE UNITED STATES VIRGIN ISLANDS

DEPARTMENT OF PROPERTY AND PROCUREMENT

OfTice of the Commissioner Divis'in:n_ of Pri'n_'llng
Fol.: (340) 774-0828; Rax: (340} 777-9587 (STT) ‘Fax: (340) 714-1575
Tel.: (330) 773-1561, Fax: (341]] 773-0986 (STX}

] ~ : Division .of Transporiation
Division oF Fiscal & Personacl January 16, 2004 Tel.; (340) 774-0388
Fax: (340) 777-8443 Fax: (340) 774-1163
Division olfPrﬁcu_.lrdmiml_ Division of CentraI'Storc_s_
Fax: (310) 7749704 . 'TelLs (3409 774-9054.

Fax: (340).774-9333
Division of Property
Fax: (340) 777-8362

MEMORANDUM

TO: Mare Biggs
Commissioner
FROM: Evaluation Committee

SUBJECT:  RFP-0004-2004
Proposal for E-Rate Funding Year 2004 Telecommunication
Internet Access and Internal Connection Services for the two (2)
‘School districts in the territory of the U.S. Virgin Islands for the
Department of Education "

The Evaluation Committee met on January. 7, 2004 to review the six (6) responses
received on the above referenced Request for Proposal, which was issued on November
25,2003 and received on December 29, 2003..

The Committee: chair was Mr. Sal Griffith, the other members were Ms. Nicole Roberts,
Mrs. Lisa Alejandro representing the Department of Property and Procurement along
with Mr. Clinton Stapleton, Mr. Cosmore Wheatley and Mr. Joseph Philbert of the
Department of Education (User Agency).

The first meeting was held to determine if the bidders were responsive to the scope of
services. This project as written by the Department of Education outlined four (4)
separate areas of services and offered the bidders the opportusity to submit responses to.
onie service or all services. Cingular Wireless was rendered non-responsive for failure to
submit required information -on Project experience, Project profile, Project Reference,
and staffing. Omni Systems. was rendered non_-_r.ésp__onsive for failure fo submit an
‘accurate project approach..

The areas of Services are as follows: Program Management; Internet Access;
Telecommunications, and Internal Connections. Based on the oral Presentation by the
four{4) firms the committee overall rafings are as follows:

#3274 EstaTe RiciMoND, CsiRisTIANSTED, ST, CRoix, U.S. VirGIN [sLanps 00820-3200
BuioinG # 1 Sus Basg, ST. THomAs; U. S. VIAGIN IsLANDS Q0BG 2




Evaluation Repott
REP-0004-2004

Page 2

_SERVICES POINTS

Program Manag_;eme'nt _ Internet Access

Comtek 95 Comtek NR

IT Selutions NR IT Soliitiens  NR

Basic Services  NR Basic Services NR.

JDL 489 JDL 4M

Telecommunications Tnternal Conniections

Comtek 395 Comtek 285

IT Solutions 222 IT Solutions 199 |
Basic Services 420 Basic Services 477 (1. School Cabling Only)
JDL 476 JDL 462 (#2 thru #7)

Based on the above: ratmg and the urgency of this project the representatives of the User
Agency requested the cost propesal submitted by JDL Technologies, and Basic Services
for review prior to contract negotiations.

1t is therefore, the recommendation of the Evaluation Committee that the Departinent of
Property -and Procurement on behalf of the Department. of Education enter into cost
negotiations with JDL. Technologies, and Basic Services the firms receiving the highest
cumulative points as indicated in bold print to provide.the services requested in RFP-
0004-2004. It is further recommended that the Scope of Work -for Long Distance,
Cellular phone, and Pager service be re-advertised.

-~ _Sal Gr’ifﬁth

c
Qﬁuér
Clinton St apléton
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Mozt
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Evaluation Meeting
Attendance Roster
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Exhibit D

Signed Bid/RFP Evalaution Rules and
Regulations Agreement



~ GOVERNMENT OF
THE UNITED STATES VIRGIN ISLANDS
v rmmm
DEPARTMENT OF PROPERTY AND PROCUREMENT

Dson oF Bid/RFP Evaluation Rules and Regulations STT. Tl g:g;mggs
: STX. Tel.: (840) 7731561
Fax: (340) 773-0986

The Evaluation Committee member shall:

1. Have no personal interest or relationship with bidders, including business
of financial ties. Any member having such an intérest must declare it to
the Committee Chair prior to par'ticipation in the evaluation process.

2. Vendor contact shall be strictly through the Commissioner of Property-and
Procurement or his designee. There shall be no individnal meetings,
lunches, entertainment, or-direct contact with vendors who have submitted
offérs once you have been appointed to the Evaluation Committee..

3. Decline all personal gifts and gratuities from prospective bidders. Even
appearances of such conflict must be avoided.

4, Keep all commitiee deliberations in confidence.

5. Shall perform a fair and impartial evaluation of all proposals and bids.

6. Grant all competitive bidders equal consideration, fo regard each
transactioni on its own. merits, foster and promeote fair, éthical and legal
trade practices.

7. Members of the committee shall achieve a recommendation that will be.in

the best interest of the Govemment of the Virgin Islands, one that is fair
and impartial to all bidders.

stated conditions, ..

- | . ATy /? s ; _ 3.
Signature: o i/ _C'ﬂ'"

Print Name: Jﬁ%ﬁp-‘t , Qh I_L}*{“,?Q..-{—
Depariment: D OC

._ BuiLDinG # 1 Sup Bask, ST. Thomas, U. S. VIrRGiN. IsLaNDs 00802
#3274 EsTATE RIcHMOND; CHRISTIANSTED, .ST. CROIX; U.S. ViRGIN IstanDs 00820-4200






